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THE OFFICERS OF STATE, 
AND FOR 


PAT RICK 11681 EYMAN of Eracmnſay, and others, the vaſlals of the crown 
in the lands of Orkvey. and Zetland, Defenders, 


AGAINST 


Sir LAUuRENCE DUNDAs of Kerſe, Baronet, Purſuer. 


HE following memorial is bund offered in obedience to an in- 
terlocutor of the court of this date, by which your Lordſhips “ ha- Dee. 19. 
* ving reſumed conſideration of this cauſe, and having adviſed the me- 2778. 
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14 
morials hinc inde given in, in obedience to the former interlocutor, repel 9 
(« h ; . . | 2 o 1: by f 7 | k | . ; R 1 5 
the objections to the juriſdiction of this court to take cognizance of | l 
ö . . » . . . . . | O 14 1 19 
| © the queſtion now under debate, ſuſtain ſaid juriſdiction, and decern | 7: 
and declare accordingly. But before further procedure, ordain the par= 4 ö 1 
| © ties to give in memorials upon this point, how far the crown had power nee 
to give away the caſualties of ſuperiority in queſtion.“ | DFW 


—— 
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In treating of this queſtion, it muſt be ſuppoſed, though not meant to 

de admitted, that the charters 1707 and 1742, in favour of the Earl of 
Morton, de facto contain a perpetual grant of the caſualties in queſtion; 

| iid, 2dly, As the queſtion is ſolely limited to the power of the crown, 

lat the ſeveral acts of parliament made prior to theſe charters give no 

thority for ſuch grants. 

The queſtion, even in this reſpect, is of a delicate nature, as it reſpects | 
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( 2) 


a part of the royal prerogative; but, as it is a preſumption in law, that 
every grant from the ſovereign, prejudicial to the commonwealth, or to ; 
private perſon, contrary to law, has been obtained by deception, either 
by or upon thoſe agents or officers with whom the making out ſuch grant 
is intruſted, it can be no impeachment of the royal authority to maintain, 
that it was not in the power of the ſovereign to make ſuch grant. 
The rule in law is, Nihil aliud poteſt rex facere, miſt id ſolum quod de 
jure poteſt. e 


The queſtion then is, whether the charters already mentioned can, 44 


Jure, convey in perpetuity, the crown's right to the relief payable by heirs 

upon their entry, or the fines or ſums exigible from purchaſers upon their 

being received vaſſals, in conſequence of a new grant of the fee in their 

faber. 3 5 

This queſtion may be conſidered in four different points of view. 
1ſt, Whether, by the public and conſtitutional law of the realm, any 

ſuch grant can be good, VUöV“Al _ 


2dly, Whether it be prohibited ſo far as relates to the crown by any 


particular ſtatute, 


3dly, Whether the form of | the grant by charter is a habile, and pro- 


per mode of making ſuch conveyance. And, 


4thly, Suppoling it to be ſuch, whether it could have any effect after 


the demiſe of that fovereign by whom it was granted. 


In a cauſe where the proceedings have already become ſo voluminous, 


the memorialiſts, deſirous to comply with the wiſhes of the court, ſhall 


avoid repetition of arguments contained in the former papers, and ſhall | 


endeavour to be as ſhort as poſſible upon each of the above points, ſen- 


ſible that it ſuffices to bring them under the view of the court in order | 


to obtain the proper deciſion. 


Under the firſt head, it muſt be obſerved, That the caſualties in quel- | 
tion belong to the crown 7ure coronae, conſtituting that part of the royal | 
prerogative which was, in this kingdom, an eſſential part of the ordinary | 

revenue of the crown. They are founded in that right which his Majelly | 
enjoys as ſuperior of the whole lands in the kingdom, and they are inle- | 


parable from that right of ſuperiority. 


They are founded on a right competent to the ſovereign alone, and to be 
_ exerciſed by him only, with reſpect to crown-vaſlals; for, as it is an ad- 
mitted poſition in law, that even the ſovereign cannot interpoſe a ſupe- 
rior, it is the crown only who can grant a renewal of the feu, in favour} 
either of an heir, or ſingular ſucceſſor, It is further to be remarked} 


that theſe caſualties are, in ſtrict feudal ideas, properly purchaſes of * | 
e N i * 


( 8:3 
fon from the ſuperior, and that they are common to holdings of Fry 


genomination, of which the crown is ſuperior. 
From the firſt of theſe obtervations, it is ſubmitted, If, agreeable to the 


conſtitution of this kingdom, that revenue inſeparably annexed to the 


crown, and founded on a right communicable to no other perſon, for 
ſupport of the royal dignity, and for anſwering the purpoſes of the 


fate, can be totally and perpetually alienated by any prince upon the 


throne, It ſeems to be a conſtitutional ſupport which cannot be dimi— 
niſhed, without imparing the dignity of the crown, and without danger 
to the public. 

Although extraordinary branches of revenue have been conferred up- 
on the crown, yet matters ought to be conſidered as upon the original 
conſtitutional footing, by which it would ſeem, that, what was an eſſen- 
tial and inſeparable part of the prerogative, could not be _ alienated 
and given away. ED 

What was done, or meant to be done, whilſt the grant was of a re- 
deemable nature, however illegal, was not attended with the ſame in- 


convenience to the public ; ; and as the pretext of a loan was uſed for a 


handle to the grant, it had more the. appearance of Juſtice and retribu- 
tion, the public being ſuppoſed liable in payment of that debt. 

But the total, perpetual, and gratuitous alienation of this branch of 
the royal prerogative, ſeems to admit of no palliative, nor to have any 
foundation in law; nor has it ever been exerciled by any perſon, in 
whoſe favour ſuch grant, if legal, could have operated. 

The family of Argyle, by charter from the ſovereign, has a grant of 
© all and whole the juſt and equal half of all and ſundry wards, re— 
liefs, non-entries, marriages, eſcheats, fines, or other caſualties what- 
ever, which may any ways happen to vaik, or fall in his Majeſty's 
hands, or his ſucceſſors, kings, princes, and ſtewards of Scotland, or as 
coming in place of the late biſhops, by virtue of the ſaid acts of par 
liament, within the bounds of the united ſherifidom of Argyle: 46 

* petually 1 in all time coming.“ > 

Great and powerful as this family has been, no attempt was ever 
made to levy the caſualties in queſtion; a ſtrong proof that the grant 
was held to be illegal and unconſtitutional. 

Again, to conſider theſe caſualties as purchaſe-money os a renovation 
of the fee, agreeable to the original feudal idea, is it poſſible to ſuppoſe, 
that any other perſon, except the ſuperior, entitled to make the grant, can 
be entitled to receive that purchaſe-money; or that the payment of the 
money itſelf could be demanded as matter of right, by any other than 


the ſuperior ? If none but the ſuperior can demand it, unleſs a repre- 
| ſentation 
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8-7) 
ſentation can be fixed upon that ſuperior, it is impoſſible that the grantee 
of a former ſuperior, ſuppoſing it legal, can be entitled to make the de. 
mand; and it has been ſhown, in the former memorial, that the ſucce(ſ;; 
to the crown falls to be conſidered as a lingular ſucceſſor, without any 
idea of repreſentation being affixed to him. 

It is in vain for the purſuer to oppoſe to theſe arguments, that he has 
been found, by a judgr- t of the houſe of Lords and of your Lordihips, 
to have right to the feu-duties and annual preſtations. 

By conſuetude, which makes part of the conſtitution of this realm, 
the ſovereign has power to change the holding from ward to feu, from 
feu to blanch; and, if this can be legally done, a grant of the a 
. might be defenſible under the ſan@ion of ſuch power. 

But, it admits of a material diſtinction, when your Lordthips come to 
decide upon rights which cannot be changed or altered, and which ue 
inſeparable from every holding of which the crown is ſujerior. 2 

With reſpect to the ſecond point, How far the preſent grant is | pro- 

hibited by ſtatute? it will almoſt ſuffice to Rate the ſtatute itielf; by 1587, 
cap. 70. it is ſtarute, That his Majetiy's calualties fall not be given a- 
« way in great, as of the caſualties of ane hail country togid der. 
-"Obborvations - mt George M*Kenzie oblerves, that this act diſcharges the diſponing 
on the Acts ofthe King's caſualties in great, as the caſualties of a whole country, which 
2 P. 24776 00. reaſonable. From whence it is evident, that learned lawyer con- 
ſiders this ſtatute as in viridi obJervantia in his time; and, it mult be ad- 

mitted, there has been no practice to the contrary ſufficient to abrogate 
the enactment by diſuſe. So far from that, as is apparent from what is 

above ſtated, ſurreptitious grants of the like nature, though of an inferior 
extent, have never been made, nor, till the preſent mn has any attempt 

been made to render them effectual. 5 
The conſequences of ſuch grants are too glaring to be inliſted on. Si- 
milar ones, wit relpeCt to the counties of Eaſt, Weſt, and Mid Lothian, 
might be made; and, indeed, in time, the like might come to be ex- 
tended over the whole kingdom, if the preſent one ſhould be held valid. 
The defenders, therefore, apprehend, under this head, they are entitled 
to conclude, that the charters founded on by the purſutrs, having beea ob- 

tained lege prohibente, are in themſelves void and null. 

The memorialiſts ſhall be extremely ſhort upon the third point. They 
apprehend it to be perfectly clear, that the purſuer's argument can de- 
rive no aid from its being made in the form of charter upon which in- 
feftment has followed. They cannot underſtand, that, when the ſupe- 
riority itſelf could not be conveyed in this form, (as no ſuperior can be 


interpoled between the crown and its vallals,) that a grant to the right of 
the 
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(3) 

the caſualties in queſtion could, with any propriety, be rendered real b 

charter or infeftment; ſuch grants are not the proper object . 7 
fettment ; and ſuch infeftment could never confer any rer 1 an in- 
the grantee, or render his title better than a perſonal F f Nee 
it therefore affords an additional argument for declaring the ignment z 
and null, that it has been allowed to creep into a SFV 
alio intuitu, to donvey to the grantee the earldom of Orkne 2. my 16 
the lands thereto belonging, not the right of ſuperiority . A 3 1 
crown, or ſuch rights as are inſeparable from what remained in the 
crown, jure coronae, notwithſtandin g this charter. N in the 
The argument upon the /ourth point has been fully ſtated in the f PI 
mer papers. It muſt proceed upon the ſuppoſition, that this gr ee [1 
to be held good as a perſonal affignment; but, from what * wa 1 
e it ae be obvious, that the effect of ſuch perſonal a - 0 j 
only endure while the ſovereign who gave the grant enjoyed the | jM 
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crown, 5 85 
Nee 1 . = memorialiſts hope the court will be of opi- | 08 
nion, that the crown had not power to-give away t | 555 1 7 
3 Os the caſualties of f 
riority in queſtion, They have endeavc 4 uUpe= 
>. avoured to {tate the 
brie e has 2 the arguinent as 40 
briefly as poſſible ; they wiſh they may not incur the eee es bre- 11445 
vis efſe labor o, obſcurus fio. 85 o e 
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